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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1 .114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission(s) filed on 
05/13/2009 and 06/24/2009 have been entered. 

Notice of Amendment 

2. In response to the amendment(s) filed on 05/13/2009 and 06/24/2009, amended 
claim(s) 23, 27, 31, 36, 41, and 45-51 and withdrawn claim(s) 32-35, 43, 44, 52 and 53, 
is/are acknowledged. The current rejections of the claim(s) 23-31 , 36-41 , and 44-50 
is/are withdrawn. The following new and/or reiterated grounds of rejection are set forth: 

Claim Objections 

3. Claim 36 is objected to because of the following informalities: the positive 
recitation of "said thermometer" in line 13 should apparently read "said device". 
Appropriate correction is required. 

4. Claim 45 is objected to because of the following informalities: the positive 
recitation of "said thermometer" in line 15 should apparently read "said device". 
Appropriate correction is required. 
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Claim Rejections - 35 USC §112 First Paragraph 

5. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

6. Claims 23-31, 36-42, and 45-51 are rejected under 35 U.S.C. 112, first 
paragraph, as failing to comply with the written description requirement. The claim(s) 
contains subject matter which was not described in the specification in such a way as to 
reasonably convey to one skilled in the relevant art that the inventor(s), at the time the 
application was filed, had possession of the claimed invention. 

7. Independent claims 23, 36, and 45, and those depending therefrom, positively 
recite "a removal means associated with said housing". The original Specification and 
drawings do not appear to attempt to describe and/or convey any structure responsible 
for and/or associated with "removal", let alone "a removal means associated with said 
housing". The limitation "a removal means associated with said housing" comprises 
new matter and fails to comply with the written description requirement. 

8. Independent claim 23, and those depending therefrom, positively recite "a means 
for connecting said thermometer to means for reading and interpreting said recorded 
data, wherein said means for connecting is configured to be connected to said means 
for reading and interpreting said recorded data when said thermometer is removed from 
said vagina of said subject mammal". The original Specification and drawings do not 
appear to attempt to describe and/or convey any structure responsible for and/or 
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associated with "a means for connecting said thermometer", let alone "said means for 
connecting is configured to be connected to said means for reading and interpreting 
said recorded data when said thermometer is removed from said vagina of said subject 
mammal". The limitations "a means for connecting said thermometer" and "said means 
for connecting is configured to be connected to said means for reading and interpreting 
said recorded data when said thermometer is removed from said vagina of said subject 
mammal" comprise new matter and fail to comply with the written description 
requirement. 

9. Similarly, independent claim 36, and those depending therefrom, positively recite 
"a means for connecting said device, once removed from said vagina of said subject 
mammal, to means for reading and interpreting said recorded data, wherein said means 
for connecting is configured to be connected to said means for reading and interpreting 
said recorded data when said thermometer is removed from said vagina of said subject 
mammal". The original Specification and drawings do not appear to attempt to describe 
and/or convey any structure responsible for and/or associated with "a means for 
connecting said device", let alone "a means for connecting said device, once removed 
from said vagina of said subject mammal, to means for reading and interpreting said 
recorded data, wherein said means for connecting is configured to be connected to said 
means for reading and interpreting said recorded data when said thermometer is 
removed from said vagina of said subject mammal". The limitations "a means for 
connecting said device" and "a means for connecting said device, once removed from 
said vagina of said subject mammal, to means for reading and interpreting said 
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recorded data, wherein said means for connecting is configured to be connected to said 
means for reading and interpreting said recorded data when said thermometer is 
removed from said vagina of said subject mammal" comprise new matter and fail to 
comply with the written description requirement. 

10. Similarly, independent claim 45, and those depending therefrom, positively recite 
"a means for connecting said device, once removed from said ear or said vagina of said 
subject mammal, to means for reading and interpreting said recorded data, wherein said 
means for connecting is configured to be connected to said means for reading and 
interpreting said recorded data when said thermometer is removed from said ear or said 
vagina of said subject mammal". The original Specification and drawings do not appear 
to attempt to describe and/or convey any structure responsible for and/or associated 
with "a means for connecting said device", let alone "a means for connecting said 
device, once removed from said ear or said vagina of said subject mammal, to means 
for reading and interpreting said recorded data, wherein said means for connecting is 
configured to be connected to said means for reading and interpreting said recorded 
data when said thermometer is removed from said ear or said vagina of said subject 
mammal". The limitations "a means for connecting said device" and "a means for 
connecting said device, once removed from said ear or said vagina of said subject 
mammal, to means for reading and interpreting said recorded data, wherein said means 
for connecting is configured to be connected to said means for reading and interpreting 
said recorded data when said thermometer is removed from said ear or said vagina of 
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said subject 17131711713!" comprise new matter and fail to comply with the written 
description requirement. 

Claim Rejections - 35 USC §112 Second Paragraph 

11. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

12. Claims 23-31, 36-42, and 45-51 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

13. The terms "a long period of time" and "easily lost" in independent claims 23, 36, 
and 45 are relative terms which render the claim indefinite. The terms "a long period of 
time" and "easily lost" are not defined by the claim, the specification does not provide a 
standard for ascertaining the requisite degree, and one of ordinary skill in the art would 
not be reasonably apprised of the scope of the invention. The scope of the invention is 
indeterminate with respect to the temporal duration the thermometer remains in the 
vagina of a subject mammal and with respect to the magnitude of difficulty of the 
thermometer being "lost". 

14. The Examiner notes independent claim 23, 36, and 45 positively recite means- 
plus-function limitations, invoking the provision under 35 U.S.C. 112 Sixth paragraph. 

15. The following claim limitations in independent claim 23, 36, and 45 are being 
treated on the merits as means-plus-function limitations: 
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• "a means for connecting" and 

• "means for reading and interpreting said record data". 

16. The following claim limitations in independent claim 23, 36, and 45 are not being 
treated on the merits as means-plus-function limitations because they do not appear to 
invoke 35 U.S.C. 112 Sixth paragraph: 

• "a temperature sensing means which generates" (e.g. a thermistor, see Specification 
at least pages 6-8); 

• "a temperature recording means... records" (e.g. a memory chip, see Specification 
at least pages 6-8); and 

• "a removal means". 

17. Claims 23-31, 36-42, and 45-51 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

18. Claim element "a means for connecting" is a means (or step) plus function 
limitation that invokes 35 U.S.C. 112, sixth paragraph. However, the written description 
fails to disclose the corresponding structure, material, or acts for the claimed function. 
The original disclosure with respect to at least the elected electronic thermometer 
embodiment and "a means for connecting said thermometer to means for reading and 
interpreting said recorded data" does disclose "a signal means" which may be for 
example a light output or a radio transmitter that sends an alarm signal (see 
Specification at least pages 6-8). However it appears that the scope of invention as 
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claimed requires the sensed and recorded data to be analyzed by the "means for 
reading and interpreting" and that the recorded data is provided to the "means for 
reading and interpreting" via the "means for connecting" only when the thermometer is 
removed from the subject mammal's vagina. Not only is "a means for connecting" new 
matter as set forth hereinabove, the written description fails to disclose the structure 
corresponding to "a means for connecting". 
19. Applicant is required to: 

• (a) Amend the claim so that the claim limitation will no longer be a means (or step) 
plus function limitation under 35 U.S.C. 112, sixth paragraph; or 

• (b) Amend the written description of the specification such that it expressly recites 
what structure, material, or acts perform the claimed function without introducing any 
new matter (35 U.S.C. 132(a)). 

• If applicant is of the opinion that the written description of the specification already 
implicitly or inherently discloses the corresponding structure, material, or acts so that 
one of ordinary skill in the art would recognize what structure, material, or acts 
perform the claimed function, applicant is required to clarify the record by either: 

• (a) Amending the written description of the specification such that it expressly recites 
the corresponding structure, material, or acts for performing the claimed function and 
clearly links or associates the structure, material, or acts to the claimed function, 
without introducing any new matter (35 U.S.C. 132(a)); or 

• (b) Stating on the record what the corresponding structure, material, or acts, which 
are implicitly or inherently set forth in the written description of the specification, 
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perform the claimed function. For more information, see 37 CFR 1 .75(d) and MPEP 
§§ 608.01(0) and 2181. 

20. Claims 23-31, 36-42, and 45-51 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

21 . Claim element "means for reading and interpreting said record data" is a means 
(or step) plus function limitation that invokes 35 U.S.C. 112, sixth paragraph. However, 
the written description fails to clearly link or associate the disclosed structure, material, 
or acts to the claimed function such that one of ordinary skill in the art would recognize 
what structure, material, or acts perform the claimed function. The original disclosure 
with respect to at least the elected electronic thermometer embodiment and "means for 
reading and interpreting said record data" does disclose a "computer program" that may 
be used to compare sensed data to stored data by means of a discrimination function 
(see Specification at least pages 6-8). However it appears that the scope of invention 
as claimed requires a "means for reading and interpreting said record data". The scope 
of the claims is indeterminate with respect to what structure is associated with the 
"means for reading and interpreting said record data" because as disclosed the 
structure could possibly be a "computer program" and/or or a "discrimination function". 

22. Applicant is required to: 

• (a) Amend the claim so that the claim limitation will no longer be a means (or step) 
plus function limitation under 35 U.S.C. 112, sixth paragraph; or 
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• (b) Amend the written description of the specification such that it clearly links or 
associates the corresponding structure, material, or acts to the claimed function 
without introducing any new matter (35 U.S.C. 132(a)); or 

• (c) State on the record where the corresponding structure, material, or acts are set 
forth in the written description of the specification that perform the claimed function. 
For more information, see 37 CFR 1.75(d) and MPEP §§ 608.01 (o) and 2181. 

Claim Rejections - 35 USC § 102 

23. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

24. Claims 23-31, 36-42, and 45-51 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Guice et al. (US 2002/0010390 A1 , hereinafter Guice). 

25. For independent claim 23, Guice discloses and shows a vaginal indwelling 
thermometer for use in the vagina of a subject mammal (paragraphs 121-137, 154-156, 
160-163, and 178-179) (as best seen in Figures 12, 13, and 17-22), the thermometer 
comprising inter alia: 

• a housing (293) (as best seen in Figure 19) (paragraphs 121-137, 154-156, 160-163, 
and 178-179) enclosing: 

• a temperature sensing means (the temperature sensing thermistor in paragraphs 

1 35-1 37 and 1 79) (as best seen in Figure 1 9) which generate data indicative of the 
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pervaginem temperature of the subject mammal (paragraphs 121-137, 154-156, 
160-163, and 178-179); 

• a temperature recording means (memory storage chip 286) (as best seen in Figure 
19) (paragraphs 135-137) integral with the temperature sensing means (as best 
seen in Figure 19) (paragraphs 121-137, 154-156, 160-163, and 178-179), wherein 
the temperature recording means records temperature data generated by the 
temperature sensing means (paragraphs 135-137); 

• a removal means (wire member for removal 301) (as best seen in Figure 19) 
(paragraph 179) associated with said housing (as best seen in Figure 19) 
(paragraph 179); and 

• a means for connecting (interconnect apparatus 294) (as best seen in Figure 19) 
(paragraphs 122-123, 136-137, 156, and 179, especially paragraph 153) said 
thermometer to a means for reading and interpreting (micro controller 282) (as best 
seen in Figure 19) (paragraphs 122-123, 136-137, 156, and 179), wherein said 
means for connecting is configured to be not only connected to said means for 
reading and interpreting said recorded data when said thermometer is removed from 
said vagina of said subject mammal (paragraphs 122-123, 136-137, 156, and 179), 
but also when said thermometer is situated in said vagina (paragraphs 122-123, 
136-137, 156, and 179), 

• wherein the vaginal indwelling thermometer is configured to be left in said vagina of 
said subject mammal for a long period of time without causing discomfort to said 
subject and without being easily lost (paragraphs 155, 160-163, and 178-179). 
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26. For independent claim 36, Guice discloses and shows a device for the prediction 
of ovulation in a subject mammal (paragraphs 121-137, 154-156, 160-163, and 178- 
179) (as best seen in Figures 12, 13, and 17-22), the device comprising inter alia: 

• a housing (293) (as best seen in Figure 19) (paragraphs 121-137, 154-156, 160-163, 
and 178-179) configured to be left in a vagina of said subject mammal for a long 
period of time without causing discomfort to said subject and without being easily 
lost (paragraphs 155, 160-163, and 178-179); 

• a temperature sensing means (the temperature sensing thermistor in paragraphs 
135-137 and 179) (as best seen in Figure 19) located within said housing (as best 
seen in Figure 19) for generating data indicative of the pervaginem temperature of 
the subject mammal (paragraphs 121-137, 154-156, 160-163, and 178-179); 

• a temperature recording means (memory storage chip 286) (as best seen in Figure 
19) (paragraphs 135-137) located within the housing (as best seen in Figure 19) 
which records the temperature data generated by the temperature sensing means 
(paragraphs 135-137); 

• a removal means (wire member for removal 301 ) (as best seen in Figure 1 9) 
(paragraph 179) associated with said housing (paragraph 179); and 

• a means for connecting (interconnect apparatus 294) (as best seen in Figure 19) 
(paragraphs 122-123, 136-137, 156, and 179, especially paragraph 153) said device 
to means for reading and interpreting said recorded data (micro controller 282) (as 
best seen in Figure 19) (paragraphs 122-123, 136-137, 156, and 179), wherein said 
means for connecting is configured to be not only connected to said means for 
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reading and interpreting said recorded data when said device is removed from said 
vagina of said subject mammal (paragraphs 122-123, 136-137, 156, and 179), but 
also when said device is situated in said vagina (paragraphs 122-123, 136-137, 156, 
and 179), 

• wherein said means for reading and interpreting said recorded data is configured to 
read said recorded data (paragraphs 17, 71-72, 123, 125, and 179) and to interpret 

a pre-ovulation temperature spike associated with ovulation as indicative of ovulation 
based on the time history profile of the subject mammal's core temperature 
(paragraphs 17, 71-72, 123, 125, and 179), and 

• wherein said device is configured to be worn per vaginem for at least one complete 
menstrual cycle (paragraphs 122-123, 136-137, 156, and 179). 

27. For independent claim 45, Guice discloses and shows a device for the detection 
of infection in a subject mammal (paragraphs 121-137, 154-156, 160-163, and 178-179) 
(as best seen in Figures 12, 13, and 17-22), the device comprising inter alia: 

• a housing (293) (as best seen in Figure 19) (paragraphs 121-137, 154-156, 160-163, 
and 1 78-1 79) configured to be left in an ear or a vagina of said subject mammal for a 
long period of time without causing discomfort to said subject and without being 
easily lost (paragraphs 155, 160-163, and 178-179); 

• a temperature sensing means (the temperature sensing thermistor in paragraphs 
135-137 and 179) (as best seen in Figure 19) located within said housing (as best 
seen in Figure 19) for generating data indicative of the core body temperature of the 
subject mammal (paragraphs 121-137, 154-156, 160-163, and 178-179); 
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• a temperature recording means (memory storage chip 286) (as best seen in Figure 
19) (paragraphs 135-137) located within the housing (as best seen in Figure 19) 
which record the temperature data generated by the temperature sensing means 
(paragraphs 135-137); 

• a removal means (wire member for removal 301) (as best seen in Figure 19) 
(paragraph 179) associated with said housing (paragraph 179); and 

• a means for connecting (interconnect apparatus 294) (as best seen in Figure 19) 
(paragraphs 122-123, 136-137, 156, and 179, especially paragraph 153) said device 
to means for reading and interpreting said recorded data (micro controller 282) (as 
best seen in Figure 19) (paragraphs 122-123, 136-137, 156, and 179), wherein said 
means for connecting is configured to be not only connected to said means for 
reading and interpreting said recorded data when said device is removed from said 
vagina of said subject mammal (paragraphs 122-123, 136-137, 156, and 179), but 
also when said device is situated in said vagina (paragraphs 122-123, 136-137, 156, 
and 179), 

• wherein said means for reading and interpreting said recorded data is configured to 
read said recorded data (paragraphs 17, 71-72, 123, 125, and 179) and to interpret 

a pre-ovulation temperature spike associated with ovulation as indicative of ovulation 
based on the time history profile of the subject mammal's core temperature 
(paragraphs 17, 71-72, 123, 125, and 179). 
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28. For identical claims 24, 37, and 46, Guice discloses and shows the vaginal 
thermometer, wherein the temperature sensing means is an electronic temperature 
sensing means (paragraph 179). 

29. For identical claims 25, 38, and 47, Guice discloses and shows the vaginal 
thermometer, wherein the temperature sensing means comprises a thermistor 
(paragraph 179). 

30. For identical claims 26, 40, and 49, Guice discloses and shows the vaginal 
thermometer, the housing comprises a biocompatible material (paragraphs 155-163). 

31 . For identical claims 27, 41 , and 50, Guice discloses and shows the vaginal 
thermometer, wherein the housing is formed from a material comprising thermoplastic 
urethane (paragraph 163). 

32. For identical claims 28, 42, and 51 , Guice discloses and shows the vaginal 
thermometer, the temperature sensing means is configured and programmed to record 
data at pre determined time intervals (paragraphs 100-104 and 106) based on breed 
and inherently comprising every 20 minutes. 

33. For identical claims 29, 39, and 48, Guice discloses and shows the vaginal 
thermometer, wherein said subject mammal is capable of being human (as best seen in 
Figures 12, 13, and 17-22). The Examiner notes the subject mammal being human 
does not appear to further structurally define the thermometer. Moreover, Guice 
expressly discloses installing the thermometer in the vagina of an animal (paragraph 
122). 
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34. For claim 30, Guice discloses and shows the vaginal thermometer, wherein the 
thermometer is configured to be worn per vaginem for at least one entire menstrual 
cycle (paragraphs 122-123, 136-137, 156, and 179). 

35. For claim 31 , Guice discloses and shows the vaginal thermometer, wherein the 
thermometer is configured to be used to determine ovulation in the subject mammal 
based on the time history profile of the subject mammal's core temperature (paragraphs 
1 7, 71 -72, 1 23, 1 25, and 1 79), and wherein said means for reading and interpreting said 
recorded data is configured to read said recorded data (paragraphs 17, 71-72, 123, 125, 
and 179) and to interpret a pre-ovulation temperature spike associated with ovulation as 
indicative of ovulation based on the time history profile of the subject mammal's core 
temperature (paragraphs 17, 71-72, 123, 125, and 179). 



Response to Arguments 

36. Applicant's arguments filed 05/13/2009 and 06/24/2009 have been fully 
considered but they are not persuasive. Applicant argues Guice does not disclose, 
teach, and/or fairly suggest "a means for connecting the thermometer to means for 
reading and interpreting the recorded data, where the means for connecting is 
configured to be connected to the means for reading and interpreting the recorded data 
when the thermometer is removed from the vagina of the subject mammal". 

37. The Examiner disagrees. Not only does Guice disclose the claimed invention, 
Applicant's attention is respectfully directed to the claim rejections under 35 U.S.C. 12 
first and second paragraphs as set forth hereinabove. 
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38. The Examiner reiterates the rejection cited above, wherein Guice discloses and 
shows a means for connecting (interconnect apparatus 294) (as best seen in Figure 19) 
(paragraphs 122-123, 136-137, 156, and 179, especially paragraph 153) said device to 
means for reading and interpreting said recorded data (micro controller 282) (as best 
seen in Figure 19) (paragraphs 122-123, 136-137, 156, and 179), wherein said means 
for connecting is configured to be not only connected to said means for reading and 
interpreting said recorded data when said device is removed from said vagina of said 
subject mammal (paragraphs 1 22-1 23, 1 36-1 37, 1 56, and 1 79), but also when said 
device is situated in said vagina (paragraphs 122-123, 136-137, 156, and 179). 

39. Furthermore the Examiner notes that Applicant appears to rely heavily upon the 
intended use of the device for patentability. Thus, in response to applicant's argument 
that Guice does not disclose, teach, and/or fairly suggest "a means for connecting the 
thermometer to means for reading and interpreting the recorded data, where the means 
for connecting is configured to be connected to the means for reading and interpreting 
the recorded data when the thermometer is removed from the vagina of the subject 
mammal", a recitation of the intended use of the claimed invention must result in a 
structural difference between the claimed invention and the prior art in order to 
patentably distinguish the claimed invention from the prior art. If the prior art structure is 
capable of performing the intended use, then it meets the claim. Not only does Guice 
expressly disclose the "means for connecting the thermometer to a means for reading 
and interpreting the recorded data" is connected when the thermometer is inside the 
vagina of a subject mammal, the thermometer of Guice is also configured such that the 
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it is connected when the thermometer is outside of the mammalian vagina as well, For 
example in the special packaging (see paragraph 199-202). 



Conclusion 

40. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JEFFREY G. HOEKSTRA whose telephone number is 
(571)272-7232. The examiner can normally be reached on Monday through Friday 8am 
to 5pm. 

41 . If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571)272-4726. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

42. Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Jeffrey G Hoekstra/ 
Examiner, Art Unit 3736 
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